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Introduction
A common desire of many elderly people is to remain self-sufficient until death.  So too, they do not want to burden their children, friends, or extended family with end-of-life decisions.  Now, as more people are living longer lives, they face a growing array of legal issues in their later years.  One important consideration in the elderly client’s overall health care and long-term planning is execution of the advance health care directive known as the living will.  A living will is a document that directs a doctor to withhold or withdraw life-prolonging interventions if a patient is terminally ill or permanently unconscious.  A living will is one solution available to the elderly client who wishes to maintain as much control as possible over health care decisions in the future.  Baby boomers are also rapidly coming close to retirement age, and the elder law practitioner must know about living wills in order to fully represent those clients.  While living wills are not unique to seniors, they clearly affect this group of people in a more immediate way than they affect younger people.  Living wills are important instruments for older persons planning their long-term care.

Advance Directives Generally

Oklahoma law presumes that all people want to be kept alive as long as possible by artificial means including artificially administered nutrition, artificially administered hydration, and life support systems.
  To overcome this strong legal presumption in favor of life, Oklahoma has adopted a complex scheme of legal documents, collectively referred to as advance directives for health care.
  The purpose of an advance directive is to advise others of the type of medical care that a patient wants when she is no longer able to make her own health care decisions, due to injury or illness.
  Advance directives for health care include one or all three of the following: a living will, the appointment of a health care proxy, and directions for organ donation.

Living Will – How It Came To Be

Since Oklahoma has an interest in protecting the health, safety, and welfare of its citizens, the State must balance its interest in protecting life with the individual’s right of personal liberty.  The United States Supreme Court first articulated this balance in Cruzan v. Director of Missouri Health,
 in response to an ever-growing line of state right-to-die cases such as In re Quinlan.

In the case of In re Quinlan, a patient was pronounced persistently vegetative after she had ingested excessive amounts of drugs and alcohol.  Her family won the right to discontinue her ventilation, over the objection of the treating physicians, who claimed that such measures would violate the physicians’ standard of care.  The New Jersey Supreme Court in Quinlan reasoned that it was both possible and necessary for society to have laws which provided a competent physician the freedom of decision, in accord with the express or implied intentions of the patient, to terminate or withhold extraordinary treatment in cases with no possible recovery.
  Quinlan made it clear to courts and legislatures that there is an increasing range of situations in which treatment will keep patients alive, but not restore them to meaningful lives.
In 1990, in Cruzan v. Missouri Director of Health,
 the United States Supreme Court addressed the issue of a patient who had been maintained in a persistent vegetative state, with virtually no chance of recovery, for nearly nine years.  Her family petitioned a court to order physicians at a state hospital to terminate artificial nutrition and hydration mechanisms so that she could die naturally.  The patient did not have a living will and had not granted a durable power of attorney to any person before she came to be in this vegetative state.  In Cruzan, the United States Supreme Court recognized the patient’s “deeply personal” liberty interest in making life decisions, but held that Missouri Courts could constitutionally require a patient’s compliance with that state’s Living Will Statute as clear and convincing evidence of the patient’s wishes to terminate life-sustaining treatment, once she had become persistently vegetative.
  Simply put, the state could require an advance directive before ordering state cessation of life-sustaining treatment.  In the absence an advance directive, Missouri could refrain from making “quality of life decisions” about a patient’s life.
  

Although there are no Oklahoma cases directly on point, Oklahoma courts would undoubtedly require substantial compliance with the formalities of an advance directive, including a living will, given the Oklahoma Legislature’s creation of the Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act.

The Living Will – A Response to Liberty Decisions Recognized By Cruzan
The Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act gives legal effect to the document known as the living will and provides a recommended form, which can be found on the Internet at http://www.oscn.net/.
  The Act recognizes the highly sensitive issues at stake concerning end-of-life decisions, recognizes an individual’s control over some aspects of her medical care, and encourages individuals to plan in advance of incapacity or old age.
  The Act recognizes living wills.  The living will is a document which governs the withholding or withdrawal of life-sustaining treatment from an individual in the event that the person becomes mentally incapacitated and can no longer make decisions regarding his or her medical treatment.
  Where a patient has a living will, it will govern life decisions of the patient once the patient can no longer make life decisions. A living will is distinct from advance directives involving a health care proxy, which designate some other person to make the patient’s health care decisions.   

Form and Content of the Living Will

The Act allows a competent individual, called the declarant, of sound mind and 18 years of age or older, to sign a living will at any time.  The living will instructs the physician that life-sustaining procedures be withheld or withdrawn in the event the individual becomes incapacitated.
  The declarant must have the requisite mental capacity to understand the supplied information, comprehend the consequences of acting on that information, assess the relative benefits and dangers of the proposed action, and make a choice that is based on rational, as well as personal, values.
  A living will is required by law to be signed before two witnesses.  The witnesses must be over the age of eighteen, cannot be heirs at law,
 and must verify that a person of sound mind has willingly and voluntarily signed the living will.
  A valid living will is not required to be signed by a notary public.

The Acts permits the declarant to instruct that life-sustaining procedures be withheld or withdrawn only when that individual becomes incapacitated.
  The statute permits the refusal of medical care, artificial nutrition and hydration in the event that the individual develops “a terminal condition” or becomes “persistently unconscious.”
  Finally, the declarant may direct other medical treatments to be given or withheld, including dialysis, use of antibiotics, and emergency resuscitation.
  However, the Act recognizes the physician’s continuing duty to administer treatment that is necessary for comfort or to alleviate pain.

The living will becomes operative when it is communicated to the attending physician, and the declarant, having become incapacitated, is no longer able to make decisions regarding the administration of life-sustaining treatment.
  In the event that one or more valid advance directives have been executed and not revoked, the last, most-recently-signed advance directive shall become operative, as it is considered to be the last wishes of the declarant.

If an individual does not have a living will, and has not named a health care proxy, several states designate default “surrogates,” typically family members in order of kinship, to make some or all health care decisions.  Oklahoma does not have surrogate statutes.  Even without such statutes, however, many doctors and health facilities routinely rely on family involvement in decision-making, as long as there are close family members available and there is no disagreement.  However, problems may arise with disagreements between family members, and patients risk having decisions made contrary to their wishes.  It is better to make one’s wishes known ahead of time and to appoint a proxy and sign a living will ahead of time.

Revocation of the Living Will

Oklahoma is very liberal in the manner in which a living will can be revoked.  A living will remains valid until it is specifically revoked.  A patient who has signed a living will may revoke it at any time and in any manner, without regard to the patient’s mental or physical condition.
  It is apparent that Oklahoma is concerned that a prior statement should not bind individuals if they should have a change of mind.  A living will may be revoked either verbally or in writing.  This revocation must be witnessed and documented in writing by two health care providers or other third parties.  The revocation is effective when either the patient or a witness to the revocation give notification to the attending physician or other health care provider.
  If a person has no knowledge of the revocation of a living will, the person is not subject to civil or criminal liability or discipline for unprofessional conduct for carrying out the terms of the living will.

In revoking a living will, the wisest course of action is for the declarant to have a witnessed written revocation and to physically destroy the original living will and all copies.  If a new living will is executed, it should state that it revokes all prior living wills.  Since the declarant will presumably not be available for questioning later on, having become incompetent, it is important that his or her intent be clearly manifested and witnessed.

Legal Effect of Living Wills

a. Liability

In balancing the liberty rights of the patient with the state’s interests in protecting life, the Oklahoma Legislature has made provisions protecting those who are left to administer the living will.  The Act provides certain criminal penalties for willful acts that would interfere with the patient’s intent.
  However, the Act provides that a physician or other health care provider who follows the instructions of a valid, unrevoked living will and is acting in good faith cannot be held civilly or criminally liable unless she fails to meet reasonable medical standards.
 
This concept of immunity from liability was earlier recognized by the Florida Supreme Court in John F. Kennedy Memorial Hospital, Inc. v. Bludworth,
 where the court held that in a case of a comatose and terminally ill individual who had executed a living will, it was not necessary that a court-appointed guardian of his person obtain judicial approval before terminating extraordinary life supports, thus recognizing the validity of living wills.
  To be relieved of potential civil and criminal liability, guardians, consenting family members, physicians, hospitals, or their administrators need only act in good faith.  For these persons to be held civilly or criminally liable, there must be a showing that their actions were not in good faith but were intended to harm the patient.  Under the circumstances of this and similar cases, prior court approval is not required.
  

b. Requirement to Transfer Patient

The Act provides that a physician, when for ethical, moral, or religious reasons, is unwilling to remove life-sustaining treatment, the patient must be transferred to another physician or institution that will honor the patient’s living will.
  If the physician refuses to comply with the executed living will, and if such refusal would in reasonable medical judgment likely result in the patient’s death, then the physician must transfer the patient to another physician or health care provider willing to comply with the living will.
  Oklahoma also makes it unprofessional conduct for a physician to “willfully fail to arrange the care of a patient” if the physician himself is unwilling to comply with the terms of the Rights Act.

c. Insurance

The Act specifically provides that no insurer or health care provider may require any person to execute a living will as a condition of being insured.
  A living will also cannot affect, impair, or modify the terms of an existing life insurance policy.
  The Act further provides that for life insurance purposes, when the withholding or withdrawal of life-sustaining treatment in accordance with a living will results in death, this cannot be the basis of suicide or homicide exclusion within a policy.
  

Policy Concerns, Criticisms, and Possible Solutions Concerning Living Wills

a. Few People Sign Living Wills

In theory, living wills allow people to maintain their autonomy even after they are no longer able to articulate their health care wishes.  However, there are many concerns surrounding the document.  The underlying need for living wills arises from the unpredictability of serious illness and its effects on a patient’s ability to communicate his or her treatment choices.  However, there is a natural resistance to drafting living wills, and getting people to express their treatment preferences can be difficult.  While there is now a growing awareness of the existence and purpose living wills, few individuals have actually completed the execution of such a declaration.
  Preparing and executing a living will seems difficult for those without legal knowledge.  There are self-help resources available, but these require some level of legal skill to interpret.

b. Difficult to Determine “Terminally Ill”


Even statutorily authorized living wills may not have the effect originally intended by the patient.  For example, in Bartling v. Superior Court, a seventy-year-old patient on a ventilator, with numerous medical problems and in a very unstable physical condition, had executed a valid living will under the California Natural Death Act.
  Nevertheless, the living will could not take effect because Mr. Bartling’s physicians would not certify that he was “terminal” within the definition of the statute.  Bartling died, while still on the ventilator, before the court made a decision.  This case illustrates the problem of the difficulty of determining who has a terminal condition.



The Oklahoma living will statute permits a patient who has a terminal condition to request that her treatment be terminated and that no additional treatment be instituted.  The statute defines the term “terminal” to mean that death will occur within six months.
  However, it is unclear whether any physician can make such a precise prediction in certifying a terminal condition.  Due to the ambiguity inherent in the language of the living will statute, physicians may be hesitant to follow the terms of the document prior to exhausting all known treatments in an attempt to reverse the patient’s condition.  One method, which attorneys and other drafters employ to assist the declarant’s physician in interpreting the term “terminally ill,” is to include a list of specific conditions or circumstances and the treatments that the patient wishes to receive or forgo in those circumstances.
  

c. Living Wills Must Be Specific

Because there remains such an issue of the overall lack of specificity in the document and the clinical language used is usually too general, individuals who choose to execute living wills, in order to plan in advance for their own incapacity, are advised to execute highly specific documents, which address likely medical scenarios.  Documents that are too general and use unhelpful terminology such as “heroic measures,” are to be avoided because physicians find them hard to follow.
  On the other hand, forms which are highly specific and allow for a wide range of advance decisions are recommended as tools for discussions with an individual’s physician, family members, and others, prior to advance decision-making.

d. Need for Centralized Filing Database for Living Wills 

Along with the problem of linguistic vagueness, there are other concerns as to why the wishes in a living will may not be followed.  Integrated health care systems include everything from home care, to ambulatory care, to hospital care, to intensive care integrated into one comprehensive system.
  A patient may discuss future health care wishes with a physician in the outpatient setting and may complete a living will, which will then be placed in the medical record.
  However, if the patient develops a severe medical problem and is admitted to the hospital or intensive care unit via the emergency department, there is no guarantee that the patient’s living will is on record in either the emergency room or the ICU.
  However, with increased technology and more efficient computerized medical databases, it would be possible to have a centralized filing database for living wills nationwide.  Conversely, such a database could present a myriad of state conflict of laws and privacy concerns.  In order for living wills to become more effective, it is important that they be easily and reliably communicated to the personnel whom they are designed to direct.  

e. Coercion

Another policy issue involving the use of living wills is the concern that patients may be improperly encouraged, or even coerced, to execute such a document as an attempt to decrease the cost of expensive forms of care.
  Although rules of professional conduct should assure that physicians involved in the decision-making communication leading up to the execution of a living will assure that their medical advice is based on “their assessment of the problems and benefits of advanced technology and intensive care for specific patients,” especially when those patients are elderly.
 

f. Multiple Copies of Living Wills Exist

While the creation of multiple copies of a living will is allowed and often encouraged, problems can arise from multiple copies.  Since a declarant can revoke a living will and then destroy her copy, it may be best for only a single copy to exist.  Otherwise, a person may destroy one copy of his living will but still leave doubt as to her intention to revoke it, since other validly executed copies will remain in existence.  If copies are desired, it is sensible to make photocopies of the original document, clearly mark them as copies, and note on each copy where the original is kept.  This approach allows for adequate circulation of the knowledge that the client has executed the living will, and it protects against later confusion as to the declarant’s intent.

g. Change of Mind  

Another ground for challenging living wills is the likelihood that patients will change their minds about health care decisions.  Changes in preferences for life-sustaining treatment can vary with a patient’s assessment of her health status.  As people age, they adapt to lesser abilities, reduced energy, poorer memories, and other frailties that are part of the aging process.  Even as their health is compromised, their quality of life is reduced, and their prognosis becomes more discouraging, the elderly, as well as the young, accommodate these changes and perhaps continue to enjoy life.
  Therefore, it is not uncommon for patients to become more willing to tolerate their medical condition after they have experienced and become familiar with the effect of the condition.

Conclusion

The living will is one long-term planning tool available for elderly clients.  The elder law attorney must be vigilant in monitoring state legislation and developing legal trends in this area.  The elder law attorney should spend considerable time interviewing the elderly client to ascertain the circumstances, needs, and wishes of the client, as situations vary with different clients.  It is also important for the elder law attorney to be familiar with the physical and mental changes often faced by each elderly client in order to most appropriately draft the elderly client’s living will.

Appendix A
Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act,

63 O.S. § 3101.1-3101.16

Section 3101.1 - Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act.  

Sections 1 through 16 of this act shall be known and may be cited as the "Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act".

Section 3101.2 - Purpose. 


A. The purpose of the Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act is to:

1. Recognize the right of individuals to control some aspects of their own medical care and treatment, including but not limited to the right to decline medical treatment or to direct that it be withdrawn, even if death ensues;

2. Recognize that the right of individuals to control some aspects of their own medical treatment is protected by the Constitution of the United States and overrides any obligation the physician and other health care providers may have to render care or to preserve life and health;

3. Recognize that decisions concerning one's medical treatment involve highly sensitive, personal issues that do not belong in court, even if the individual is incapacitated, so long as a proxy decision-maker can make the necessary decisions based on the known intentions, personal views, or best interests of the individual. If evidence of the individual's wishes is sufficient, those wishes should control; if there is not sufficient evidence of the individual's wishes, the proxy's decisions should be based on the proxy's reasonable judgment about the individual's values and what the individual's wishes would be based upon those values. The proper role of the court is to settle disputes and to act as the proxy decision-maker of last resort when no other proxy is authorized by the individual or is otherwise authorized by law;

4. Restate and clarify the law to ensure that the individual's advance directive for health care will continue to be honored during incapacity without court involvement; and

5. Encourage and support health care instructions by the individual in advance of incapacity and the delegation of decision-making powers to a health care proxy.

B. To be sure that the individual's health care instructions and proxy decision-making will be effective, the Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act also includes necessary and appropriate protection for proxies and health care providers who rely in good faith on the instructions of the individual and the decisions of an authorized proxy.

C. The Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act does not condone, authorize, or approve mercy killing, assisted suicide, or euthanasia.

Section 3101.3 - Terms Defined. 
As used in the Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act:

1. "Advance directive for health care" means any writing executed in accordance with the requirements of Section 4 of this act and may include a living will, the appointment of a health care proxy, or both such living will and appointment of a proxy;

2. "Attending physician" means the physician who has primary responsibility for the treatment and care of the patient;

3. "Declarant" means any individual who has issued an advance directive according to the procedure provided for in Section 4 of this act;

4. "Health care provider" means a person who is licensed, certified, or otherwise authorized by the law of this state to administer health care in the ordinary course of business or practice of a profession;

5. "Health care proxy" is an individual eighteen (18) years old or older appointed by the declarant as attorney-in-fact to make health care decisions including but not limited to the withholding or withdrawal of life-sustaining treatment if a qualified patient, in the opinion of the attending physician and another physician, is persistently unconscious, incompetent, or otherwise mentally or physically incapable of communication;

6. "Life-sustaining treatment" means any medical procedure or intervention, including but not limited to the artificial administration of nutrition and hydration if the declarant has specifically authorized the withholding and withdrawal of artificially administered nutrition and hydration, that, when administered to a qualified patient, will serve only to prolong the process of dying or to maintain the patient in a condition of persistent unconsciousness. The term "life-sustaining treatment" shall not include the administration of medication or the performance of any medical treatment deemed necessary to alleviate pain nor the normal consumption of food and water;

7. "Persistently unconscious" means an irreversible condition, as determined by the attending physician and another physician, in which thought and awareness of self and environment are absent;

8. "Person" means an individual, corporation, business trust, estate, trust, partnership, association, joint venture, government, governmental subdivision or agency, or any other legal or commercial entity;

9. "Physician" means an individual licensed to practice medicine in this state;

10. "Qualified patient" means a patient eighteen (18) years of age or older who has executed an advance directive and who has been determined to be in a terminal condition or in a persistently unconscious state by the attending physician and another physician who have examined the patient;

11. "State" means a state, territory, or possession of the United States, the District of Columbia, or the Commonwealth of Puerto Rico; and

12. "Terminal condition" means an incurable and irreversible condition that, even with the administration of life-sustaining treatment, will, in the opinion of the attending physician and another physician, result in death within six (6) months.

Section 3101.4 - Advance Directive Form and Procedures. 

A. An individual of sound mind and eighteen (18) years of age or older may execute at any time an advance directive governing the withholding or withdrawal of life-sustaining treatment. The advance directive shall be signed by the declarant and witnessed by two individuals who are eighteen (18) years of age or older who are not legatees, devisees or heirs at law.

B. An advance directive shall be in substantially the following form:

Advance Directive for Health Care

I, _____________________, being of sound mind and eighteen (18) years of age or older, willfully and voluntarily make known my desire, by my instructions to others through my living will, or by my appointment of a health care proxy, or both, that my life shall not be artificially prolonged under the circumstances set forth below. I thus do hereby declare:

I. Living Will

a. If my attending physician and another physician determine that I am no longer able to make decisions regarding my medical treatment, I direct my attending physician and other health care providers, pursuant to the Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act, to withhold or withdraw treatment from me under the circumstances I have indicated below by my signature. I understand that I will be given treatment that is necessary for my comfort or to alleviate my pain.

b. If I have a terminal condition:

(1) I direct that life-sustaining treatment shall be withheld or withdrawn if such treatment would only prolong my process of dying, and if my attending physician and another physician determine that I have an incurable and irreversible condition that even with the administration of life-sustaining treatment will cause my death within six (6) months. _______________ ( initials)

(2) I understand that the subject of the artificial administration of nutrition and hydration (food and water) that will only prolong the process of dying from an incurable and irreversible condition is of particular importance. I understand that if I do not sign this paragraph, artificially administered nutrition and hydration will be administered to me. I further understand that if I sign this paragraph, I am authorizing the withholding or withdrawal of artificially administered nutrition (food) and hydration (water). _______ ( initials)

(3) I direct that (add other medical directives, if any) ___________________________________________________________________________________________________________________. _________________​​_

( initials)

c. If I am persistently unconscious:

(1) I direct that life-sustaining treatment be withheld or withdrawn if such treatment will only serve to maintain me in an irreversible condition, as determined by my attending physician and another physician, in which thought and awareness of self and environment are absent. ________________ ( initials)

(2) I understand that the subject of the artificial administration of nutrition and hydration (food and water) for individuals who have become persistently unconscious is of particular importance. I understand that if I do not sign this paragraph, artificially administered nutrition and hydration will be administered to me. I further understand that if I sign this paragraph, I am authorizing the withholding or withdrawal of artificially administered nutrition (food) and hydration (water). _______________ ( initials)

(3) I direct that (add other medical directives, if any) ______________________________________________________________________________________________________________________. __________________ ( initials)

II. My Appointment of My Health Care Proxy

a. If my attending physician and another physician determine that I am no longer able to make decisions regarding my medical treatment, I direct my attending physician and other health care providers pursuant to the Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act to follow the instructions of _______________, whom I appoint as my health care proxy. If my health care proxy is unable or unwilling to serve, I appoint ______________ as my alternate health care proxy with the same authority. My health care proxy is authorized to make whatever medical treatment decisions I could make if I were able, except that decisions regarding life-sustaining treatment can be made by my health care proxy or alternate health care proxy only as I indicate in the following sections.

b. If I have a terminal condition:

(1) I authorize my health care proxy to direct that life-sustaining treatment be withheld or withdrawn if such treatment would only prolong my process of dying and if my attending physician and another physician determine that I have an incurable and irreversible condition that even with the administration of life-sustaining treatment will cause my death within six (6) months. ________________ ( initials)

(2) I understand that the subject of the artificial administration of nutrition and hydration (food and water) is of particular importance. I understand that if I do not sign this paragraph, artificially administered nutrition (food) or hydration (water) will be administered to me. I further understand that if I sign this paragraph, I am authorizing the withholding or withdrawal of artificially administered nutrition and hydration. ________________ ( initials)

(3) I authorize my health care proxy to (add other medical directives, if any) _____________________________________________________________________________________________________________________. __________________ ( initials)

c. If I am persistently unconscious:

(1) I authorize my health care proxy to direct that life-sustaining treatment be withheld or withdrawn if such treatment will only serve to maintain me in an irreversible condition, as determined by my attending physician and another physician, in which thought and awareness of self and environment are absent. _________________ ( initials)

(2) I understand that the subject of the artificial administration of nutrition and hydration (food and water) is of particular importance. I understand that if I do not sign this paragraph, artificially administered nutrition (food) and hydration (water) will be administered to me. I further understand that if I sign this paragraph, I am authorizing the withholding and withdrawal of artificially administered nutrition and hydration. __________________ ( initials)

(3) I authorize my health care proxy to (add other medical directives, if any) ____________________________________________________________________________________________________________________. ________________

( initials)

III. Anatomical Gifts

I direct that at the time of my death my entire body or designated body organs or body parts be donated for purposes of transplantation, therapy, advancement of medical or dental science or research or education pursuant to the provisions of the Uniform Anatomical Gift Act. Death means either irreversible cessation of circulatory and respiratory functions or irreversible cessation of all functions of the entire brain, including the brain stem. I specifically donate:

[ ] My entire body; or

[ ] The following body organs or parts:

( ) lungs, ( ) liver, ( ) pancreas,

( ) heart, ( ) kidneys, ( ) brain,

( ) skin, ( ) bones/marrow,

( ) bloods/fluids, ( ) tissue,

( ) arteries, ( ) eyes/cornea/lens,

( ) glands, ( ) other _____________

______________. ________ ( initials)

IV. Conflicting Provision

I understand that if I have completed both a living will and have appointed a health care proxy, and if there is a conflict between my health care proxy's decision and my living will, my living will shall take precedence unless I indicate otherwise.

____________________. ___________________

( initials)

V. General Provisions

a. I understand that if I have been diagnosed as pregnant and that diagnosis is known to my attending physician, this advance directive shall have no force or effect during the course of my pregnancy.

b. In the absence of my ability to give directions regarding the use of life-sustaining procedures, it is my intention that this advance directive shall be honored by my family and physicians as the final expression of my legal right to refuse medical or surgical treatment including, but not limited to, the administration of any life-sustaining procedures, and I accept the consequences of such refusal.

c. This advance directive shall be in effect until it is revoked.

d. I understand that I may revoke this advance directive at any time.

e. I understand and agree that if I have any prior directives, and if I sign this advance directive, my prior directives are revoked.

f. I understand the full importance of this advance directive and I am emotionally and mentally competent to make this advance directive.

Signed this _____ day of __________, 20 __.

___________________________________

(Signature)

___________________________________

City, County and State of Residence

This advance directive was signed in my presence.

___________________________________

(Signature of Witness)

___________________________________

(Address)

___________________________________

(Signature of Witness)

___________________________________

(Address)

C. A physician or other health care provider who is furnished the original or a photocopy of the advance directive shall make it a part of the declarant's medical record and, if unwilling to comply with the advance directive, promptly so advise the declarant.

D. In the case of a qualified patient, the patient's health care proxy, in consultation with the attending physician, shall have the authority to make treatment decisions for the patient including the withholding or withdrawal of life-sustaining procedures if so indicated in the patient's advance directive.

E. A person executing an advanced directive appointing a health care proxy who may not have an attending physician for reasons based on established religious beliefs or tenets may designate an individual other than the designated health care proxy, in lieu of an attending physician and other physician, to determine the lack of decisional capacity of the person. Such designation shall be specified and included as part of the advanced directive executed pursuant to the provisions of this section.

Section 3101.5 - When Advance Directive Becomes Operative. 

A. An advance directive becomes operative when:

1. It is communicated to the attending physician; and

2. The declarant is no longer able to make decisions regarding administration of life-sustaining treatment. When the advance directive becomes operative, the attending physician and other health care providers shall act in accordance with its provisions or comply with the provisions of Section 9 of this act.

B. In the event more than one valid advance directive has been executed and not revoked, the last advance directive so executed shall be construed to be the last wishes of the declarant and shall become operative pursuant to subsection A of this section.

Section 3101.6 - Revocation of Advance Directive. 

A. An advance directive may be revoked in whole or in part at any time and in any manner by the declarant, without regard to the declarant's mental or physical condition. A revocation is effective upon communication to the attending physician or other health care provider by the declarant or a witness to the revocation.

B. The attending physician or other health care provider shall make the revocation a part of the declarant's medical record.

Section 3101.7 - Qualified patient - Determination - Record. 

The determination of the attending physician and another physician that the patient is a qualified patient shall become a part of the patient's medical record.

Section 3101.8 - Right to Make Life-Sustaining Treatment Decisions. 

A. A qualified patient may make decisions regarding life-sustaining treatment as long as the patient is able to do so.

B. The Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act does not affect the responsibility of the attending physician or other health care provider to provide for a patient's comfort or alleviation of pain.

C. The advance directive of a qualified patient known to the attending physician to be pregnant shall not be operative during the course of the pregnancy. If it is not known if the patient is pregnant, the said physician shall, where appropriate considering age and other relevant factors, determine whether or not the patient is pregnant.

Section 3101.9 - Unwilling to Comply with Act. 

An attending physician or other health care provider who is unwilling to comply with the Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act shall as promptly as practicable take all reasonable steps to arrange care of the declarant by another physician or health care provider when the declarant becomes a qualified patient. Once a patient has established a physician-patient relationship with a physician or a provider-patient relationship with another health care provider, if the physician or other health care provider refuses to comply with a medical treatment decision made by or on behalf of the patient pursuant to the Oklahoma Rights of the Terminally III or Persistently Unconscious Act, or with a medical treatment decision made by such a patient who has decision-making capacity, and if the refusal would in reasonable medical judgment be likely to result in the death of the patient, then the physician or other health care provider must comply with the medical treatment decision pending the completion of the transfer of the patient to a physician or health care provider willing to comply with the decision. Nothing in this section shall require the provision of treatment if the physician or other health care provider is physically or legally unable to provide or is physically or legally unable to provide without thereby denying the same treatment to another patient.

Nothing in this section may be construed to alter any legal obligation or lack of legal obligation of a physician or other health care provider to provide medical treatment, nutrition, or hydration to a patient who refuses or is unable to pay for them.

Section 3101.10 - Liability for Unprofessional Conduct for Carrying Out Advance Directive. 

A. In the absence of knowledge of the revocation of an advance directive, a person is not subject to civil or criminal liability or discipline for unprofessional conduct for carrying out the advance directive pursuant to the requirements of the Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act.

B. A physician or other health care provider, whose actions under the Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act are in accord with reasonable medical standards, is not subject to criminal or civil liability or discipline for unprofessional conduct with respect to those actions; provided, that this subsection may not be construed to authorize a violation of Section 3101.9 of this title.

C. An individual designated as a health care proxy, pursuant to Section 3101.4 of this title, to make health care decisions for a declarant and whose decisions regarding the declarant are made in good faith pursuant to the Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act, is not subject to criminal or civil liability, or discipline for unprofessional conduct with respect to those decisions.

Section 3101.11 - Unprofessional Conduct. 

A. A physician or other health care provider who willfully fails to arrange the care of a patient in accordance with Section 9 of this act shall be guilty of unprofessional conduct.

B. A physician who willfully fails to record the determination of the patient's condition in accordance with Section 7 of this act shall be guilty of unprofessional conduct.

C. Any person who willfully conceals, cancels, defaces, alters, or obliterates the advance directive of another without the declarant's consent, or who falsifies or forges a revocation of the advance directive of another shall be, upon conviction, guilty of a felony.

D. A person who in any way falsifies or forges the advance directive of another, or who willfully conceals or withholds personal knowledge of a revocation as provided in Section 6 of this act shall be, upon conviction, guilty of a felony.

E. A person who requires or prohibits the execution of an advance directive as a condition for being insured for, or receiving, health care services shall be, upon conviction, guilty of a felony.

F. A person who coerces or fraudulently induces another to execute an advance directive or revocation shall be, upon conviction, guilty of a felony.

G. The sanctions provided in this section do not displace any sanction applicable under other law.

Section 3101.12 - Interpretation of Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act. 
A. Death resulting from the withholding or withdrawal of life-sustaining treatment in accordance with the Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act shall not constitute, for any purpose, a suicide or homicide.

B. The making of an advance directive pursuant to Section 3101.4 of this title shall not affect in any manner the sale, procurement, or issuance of any policy of life insurance or annuity, nor shall it affect, impair, or modify the terms of an existing policy of life insurance or annuity. A policy of life insurance or annuity shall not be legally impaired or invalidated in any manner by the withholding or withdrawal of life-sustaining treatment from an insured qualified patient, regardless of any term of the policy or annuity to the contrary.

C. A person shall not prohibit or require the execution of an advance directive as a condition for being insured for, or receiving, health care services.

D. The Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act creates no presumption concerning the intention of an individual who has revoked or has not executed an advance directive with respect to the use, withholding, or withdrawal of life-sustaining treatment in the event the individual becomes persistently unconscious or in a terminal condition.

E. The Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act shall not affect the right of a patient to make decisions regarding use of life-sustaining treatment, so long as the patient is able to do so, or impair or supersede any right or responsibility that a person has to effect the withholding or withdrawal of medical care.

F. The Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act shall not require any physician or other health care provider to take any action contrary to reasonable medical standards; provided, that this subsection may not be construed to authorize a violation of Section 3101.9 of this title.

G. The Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act shall not be construed to condone, authorize, or approve mercy killing, assisted suicide, or euthanasia.

H. Failure to designate a health care proxy in accordance with Section 3101.4 of this title shall not be interpreted to invalidate the authority of a health care proxy to make life-sustaining treatment decisions if otherwise authorized by law.

Section 3101.13 - Presumption of Compliance of Act and Validity. 

In the absence of knowledge to the contrary, a physician or other health care provider may presume that an advance directive complies with the Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act and is valid.

Section 3101.14 - Execution of Document in Another State - Validity. 

Execution of a formal document by an individual, which provides for the withholding or withdrawal of life-sustaining treatment for that individual or for the appointment of another to withhold or withdraw life-sustaining treatment, executed in another state in compliance with the law of that state or of this state is valid for purposes of the Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act to the extent the formal document does not exceed authorizations allowed under the laws of this state.

Section 3101.15 - Directives Executed Prior to September 1, 1992. 

A. Any directive to a physician executed pursuant to the former Oklahoma Natural Death Act, 63 O.S. 1991 Section 3101 et seq., which was executed prior to September 1, 1992, shall be enforceable according to its terms until revoked and shall have the same force and effect as if made pursuant to this act. Such directive shall be binding on the attending physician whether or not the person who executed the directive was in a terminal condition at the time of execution unless there is evidence that the person executing the directive intended that it should be binding only if executed or re-executed after the person became afflicted with a terminal condition as defined by the former Oklahoma Natural Death Act.

B. Any advance directive executed prior to the enactment of any amendment to the Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act which substantially complied with the law in effect at the time of the execution of the directive shall be enforceable according to its terms until revoked and shall have the same force and effect as if made pursuant to this act, as amended.

Section 3101.16 - Person Making Life-Sustaining Treatment Decisions Pursuant to Act for Declarant - Basis of Decision. 

An individual making life-sustaining treatment decisions pursuant to the provisions of the Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act for a declarant shall make such decisions based on the known intentions, personal views and best interests of the declarant. If evidence of the declarant's wishes is sufficient, those wishes shall control. If there is not sufficient evidence of the wishes of the declarant, the decisions shall be based on the reasonable judgment of the individual so deciding about the values of the declarant and what the wishes of the declarant would be based upon those values.

Appendix B
A recommended living will form is available at www.oscn.net.

A copy of the statutory form is reproduced below.

A. An individual of sound mind and eighteen (18) years of age or older may execute at any time an advance directive governing the withholding or withdrawal of life-sustaining treatment. The advance directive shall be signed by the declarant and witnessed by two individuals who are eighteen (18) years of age or older who are not legatees, devisees or heirs at law.

B. An advance directive shall be in substantially the following form:

Advance Directive for Health Care

I, _____________________, being of sound mind and eighteen (18) years of age or older, willfully and voluntarily make known my desire, by my instructions to others through my living will, or by my appointment of a health care proxy, or both, that my life shall not be artificially prolonged under the circumstances set forth below. I thus do hereby declare:

I. Living Will

a. If my attending physician and another physician determine that I am no longer able to make decisions regarding my medical treatment, I direct my attending physician and other health care providers, pursuant to the Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act, to withhold or withdraw treatment from me under the circumstances I have indicated below by my signature. I understand that I will be given treatment that is necessary for my comfort or to alleviate my pain.

b. If I have a terminal condition:

(1) I direct that life-sustaining treatment shall be withheld or withdrawn if such treatment would only prolong my process of dying, and if my attending physician and another physician determine that I have an incurable and irreversible condition that even with the administration of life-sustaining treatment will cause my death within six (6) months. _______________ ( initials)

(2) I understand that the subject of the artificial administration of nutrition and hydration (food and water) that will only prolong the process of dying from an incurable and irreversible condition is of particular importance. I understand that if I do not sign this paragraph, artificially administered nutrition and hydration will be administered to me. I further understand that if I sign this paragraph, I am authorizing the withholding or withdrawal of artificially administered nutrition (food) and hydration (water). _______ ( initials)

(3) I direct that (add other medical directives, if any) ___________________________________________________________________________________________________________________. _________________​​_

( initials)

c. If I am persistently unconscious:

(1) I direct that life-sustaining treatment be withheld or withdrawn if such treatment will only serve to maintain me in an irreversible condition, as determined by my attending physician and another physician, in which thought and awareness of self and environment are absent. ________________ ( initials)

(2) I understand that the subject of the artificial administration of nutrition and hydration (food and water) for individuals who have become persistently unconscious is of particular importance. I understand that if I do not sign this paragraph, artificially administered nutrition and hydration will be administered to me. I further understand that if I sign this paragraph, I am authorizing the withholding or withdrawal of artificially administered nutrition (food) and hydration (water). _______________ ( initials)

(3) I direct that (add other medical directives, if any) ______________________________________________________________________________________________________________________. __________________ ( initials)
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