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The right to make important decisions and choices is instilled in the American society.  Decisions regarding our health care are especially important for they decide our fate.  

Death is one of the few certainties in life.  As people get older and death nears, many important decisions have to be made, all the way from selecting nursing home care to removing a feeding tube that provides a patient with nutrition and hydration.  

The elderly can preserve their right to make important medical decisions, either by delegating the power to make important medical decisions to another person or by memorializing their wishes in writing to be used in case of incapacity.

One option for delegating these powers is to appoint a health care proxy.  A health care proxy is an individual 18 years old or older appointed by the declarant as attorney in fact to make health care decisions including but not limited to the withholding or withdrawal of life-sustaining treatment if a qualified patient, in the opinion of the attending physician and another physician, is persistently unconscious, incompetent, or otherwise mentally or physically incapable of communication.1
Delaware was the first state to permit durable power of attorneys for health care in 1982.2  Other states, including Oklahoma, soon followed.

Health Care Proxy vs. Durable Power of Attorney for Health Care

The Health Care Proxy and the Durable Power of Attorney for Health Care are commonly interchanged.  However, these two terms are not exactly synonymous.  

The Durable Power of Attorney for Health Care is simply a Durable Power of Attorney directed specifically to allowing a person (“principal”) to give another person (“agent”) authority to make important health care and medical decisions.  The Durable Power of Attorney for Health Care must follow the Durable Power of Attorney requirements required by Oklahoma law.3
The major limitation4 on the Durable Power of Attorney for Health Care is that the agent may not make life-sustaining treatment decisions for the principal unless the power complies with the requirements for a Health Care Proxy under the Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act5 or the Oklahoma Do Not Resuscitate Act.6  However, the Durable Power of Attorney for Health Care still has wide discretion in making other decisions. The agent may be given the power to: access medical information, decide employment or termination of health care personnel, give authorization of pain relief, granting release, make decisions concerning admission and discharge from medical facilities, bind the principal to pay for treatment and seek court intervention.  The ability to get a person’s medical information has become extremely difficult.  Even in a minor situation, only a person designated as a Health Care Proxy or as a Durable Power of Attorney for Health Care can ask for this information from hospital employees.

The Durable Power of Attorney for Health Care can be used to fill the gap in protection given by an Advance Directive for Health Care, which often contains the Health Care Proxy.  This gap would be created by the form provided by Oklahoma statutes.  This provided form creates a “springing” health care proxy.  The health care proxy is limited to acting for the declarant only if, in the opinion of two physicians, the declarant is incompetent or persistently unconscious, or is in an incurable state that will result in death within 6 months.  It is possible that a person may not be incompetent or persistently unconscious, but unable to make health care decisions.  In this instance, a durable power of attorney for health care would be needed even if a living will or health care proxy is in effect.

An alternative would be to change the wording of the document so that it is not springing.  For instance, the document could be drafted so that it goes into effect right after the principal signs it.  Many people feel more comfortable with their designated health care proxy making important decisions early on and not waiting on two doctors to make their determination.

With or Without a Living Will

A person who wants to appoint an agent to make health care decisions for her in the event of future incapacity may do so instead of, or in addition to, a living will.7  

Some people might prefer for these types of decisions to be made by an appointed person such as a spouse or close relative, instead of requiring medical personnel to rely on a piece of paper.  However, it is a good idea to have both a living will and to designate a health care proxy.

The Health Care Proxy does not allow free rein to make health decisions.  The agent is supposed to make health care decisions “based on the known intentions, the person’s (principal’s) views and best interest” of the declarant, or, if there is insufficient evidence of such intentions, “based on the reasonable judgment of the individual so deciding about the values of the Declarant and what wishes the Declarant would be based upon those values.”8  Although delegation of a Health Care Proxy is designed to prevent judicial action, family member disagreement with the Health Care Proxy’s decision could lead to litigation.  A living will could assist an agent in making important decisions for the principal while following the principal’s wishes.  A living will could be used to manifest the elderly persons desires on paper for family members to see.  This would assist the family members in understanding the agent’s decisions.  A living will could also curtail litigation because the person’s wishes would be in writing.  This would leave no room for guessing.

The Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act9 permits individuals to give health care instructions and to delegate a person to make health care decisions if the individual becomes incapacitated.10  An Advanced Directive form is provided for in Okla. Stat. tit 63 § 3101.4.11  This form includes a living will, the appointment of a Health Care Proxy, and directives as to anatomical gifts.  

An advanced directive must satisfy three procedural hurdles.  It must have been executed by a person 18 years or older who was of sound mind at the time of execution;12 the executed Advance Directive must be in “substantially” the form provided by statute;13 and the document must be signed by the individual in the presence of two witnesses who are at least 18 years old and who are not legatees, devisees or heirs at law of the individual.14
The Advanced Directive should be given to several people.  The client may wish to give the document to her agent, doctor, health care provider, family members, or a close trusted friend.

Not Just For the Elderly

The elderly are not the only group of people who should consider having a health care proxy.  Unexpected and tragic accidents do affect young and middle-aged people everyday.  Terri Schiavo is a great example of such a tragedy.

One morning in 1990, Terri collapsed.  Her husband, Michael found her face down on the bathroom floor.  Terri’s heart had stopped beating.  Paramedics performed CPR on Terri and rushed her to the hospital where her condition stabilized.  Terri had been without oxygen for five minutes, which left her badly brain damaged.  At the time, Terri was 26 years old.15
Since 1994, Michael has attempted through the Florida legal system to have Terri’s feeding tubes removed.  He believes she will never recover.  Her parents disagree.  They believe Terri has made some progress throughout the years, and they want to try experimental therapy on Terri.  Terri’s parents also hope there will be some medical breakthrough in the future that can improve her condition.16
This situation is a prime example of what can happen without a living will or a designated health care proxy.  Her husband was appointed her guardian, but her parents don’t agree with his decisions.  Michael insists Terri had made her wishes clear, not to live in such a condition.  Her parents disagree.

Michael finally succeeded in having her feeding tubes removed.  However, on October 21, 2003, the Florida Legislature and House passed a bill to save Terri.  This law, Terri’s Bill, allowed Florida's Governor, Jeb Bush, to issue an Executive Order allowing nutrition and hydration to be returned to Terri.  She had been without nutrition and hydration for more than 6 days.17
If Terri would have left her wishes in a living will or appointed a health care proxy, all of this could have been avoided.  Terri could have chosen her parents or husband to serve as her health care proxy. Unfortunately, this is not a subject of much concern to younger people.

An Attorney’s Role

Depending on the situation, this may not be an easy topic for attorneys to discuss with clients.  Many people have the attitude “I’m not to cross that bridge ‘till I get there;” however, sometimes that may be too late.  It is vital to convey the importance of these documents to clients.  An individual who has a living will, health care proxy or a combination of the two will save her family from trying to guess that individual’s wishes when she is unable to speak for herself.  A health care proxy would allow the individual to pick exactly who would make these important decisions.

An attorney has an important duty in assisting the client in selecting a health care proxy.  Many people choose family members.  Family members may know the principal better and be able to know what the principal’s wishes would be in an unanticipated situation.  However, selecting a family member has some negative aspects.  Family members may have a hard time in following the wishes of the principal if the family member or agent does not agree with the principal’s desires.  A family member who acts as an agent may have difficulty in ending life-sustaining measures.

Conclusion

A health care proxy is an option that most every elderly client should be given by their attorney.  It is also an option that should be given to younger adults making important decisions for their future.  

A health care proxy allows the client to appoint someone who will make important decisions in the event of the client’s incapacity.  The health care proxy is to follow the wishes of the principal very closely.

A health care proxy may also work well with a living will.  A living will could assist a health care proxy in making important decisions.

Appendix

This form is provided by Oklahoma Statutes for an advanced directive and a health care proxy.

Advanced Directive For Health Care

I, __________, being of sound mind and eighteen (18) years of age or older, willfully and voluntarily make known my desire, by my instructions to others through my living will, or by my appointment of a health care proxy, or both, that my life shall not be artificially prolonged under the circumstances set forth below. I thus do hereby declare:

I. Living Will

a. If my attending physician and another physician determine that I am no longer able to make decisions regarding my medical treatment, I direct my attending physician and other health care providers, pursuant to the Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act, to withhold or withdraw treatment from me under the circumstances I have indicated below by my signature. I understand that I will be given treatment that is necessary for my comfort or to alleviate my pain.
b. If I have a terminal condition:
(1) I direct that life-sustaining treatment shall be withheld or withdrawn if such treatment would only prolong my process of dying, and if my attending physician and another physician determine that I have an incurable and irreversible condition that even with the administration of life-sustaining treatment will cause my death within six (6) months. __________ (initials)
(2) I understand that the subject of the artificial administration of nutrition and hydration (food and water) that will only prolong the process of dying from an incurable and irreversible condition is of particular importance. I understand that if I do not sign this paragraph, artificially administered nutrition and hydration will be administered to me. I further understand that if I sign this paragraph, I am authorizing the withholding or withdrawal of artificially administered nutrition (food) and hydration (water). __________ (initials)
(3) I direct that (add other medical directives, if any) 
_________________________________________________________________________
_________________________________________________________________________
______________________________ __________________________________________
(initials)
c. If I am persistently unconscious:
(1) I direct that life-sustaining treatment be withheld or withdrawn if such treatment will only serve to maintain me in an irreversible condition, as determined by my attending physician and another physician, in which thought and awareness of self and environment are absent. __________ (initials)
(2) I understand that the subject of the artificial administration of nutrition and hydration (food and water) for individuals who have become persistently unconscious is of particular importance. I understand that if I do not sign this paragraph, artificially administered nutrition and hydration will be administered to me. I further understand that if I sign this paragraph, I am authorizing the withholding or withdrawal of artificially administered nutrition (food) and hydration (water). __________ (initials)
(3) I direct that (add other medical directives, if any) __________. __________ (initials)
_________________________________________________________________________
_________________________________________________________________________
____________________ ____________________________________________________

II. My Appointment of My Health Care Proxy

a. If my attending physician and another physician determine that I am no longer able to make decisions regarding my medical treatment, I direct my attending physician and other health care providers pursuant to the Oklahoma Rights of the Terminally Ill or Persistently Unconscious Act to follow the instructions of __________, whom I appoint as my health care proxy. If my health care proxy is unable or unwilling to serve, I appoint __________ as my alternate health care proxy with the same authority. My health care proxy is authorized to make whatever medical treatment decisions I could make if I were able, except that decisions regarding life-sustaining treatment can be made by my health care proxy or alternate health care proxy only as I indicate in the following sections.
b. If I have a terminal condition:
(1) I authorize my health care proxy to direct that life-sustaining treatment be withheld or withdrawn if such treatment would only prolong my process of dying and if my attending physician and another physician determine that I have an incurable and irreversible condition that even with the administration of life-sustaining treatment will cause my death within six (6) months. __________ (initials)
(2) I understand that the subject of the artificial administration of nutrition and hydration (food and water) is of particular importance. I understand that if I do not sign this paragraph, artificially administered nutrition (food) or hydration (water) will be administered to me. I further understand that if I sign this paragraph, I am authorizing the withholding or withdrawal of artificially administered nutrition and hydration. __________ (initials)
(3) I authorize my health care proxy to (add other medical directives, if any) __________. __________ (initials)
_________________________________________________________________________
_________________________________________________________________________
____________________ ____________________________________________________
c. If I am persistently unconscious:
(1) I authorize my health care proxy to direct that life-sustaining treatment be withheld or withdrawn if such treatment will only serve to maintain me in an irreversible condition, as determined by my attending physician and another physician, in which thought and awareness of self and environment are absent. __________ (initials)
(2) I understand that the subject of the artificial administration of nutrition and hydration (food and water) is of particular importance. I understand that if I do not sign this paragraph, artificially administered nutrition (food) and hydration (water) will be administered to me. I further understand that if I sign this paragraph, I am authorizing the withholding and withdrawal of artificially administered nutrition and hydration. __________ (initials)
(3) I authorize my health care proxy to (add other medical directives, if any)
_________________________________________________________________________
_________________________________________________________________________
____________________ ____________________________________________________
(initials)

III. Anatomical Gifts

I direct that at the time of my death my entire body or designated body organs or body parts be donated for purposes of transplantation, therapy, advancement of medical or dental science or research or education pursuant to the provisions of the Uniform Anatomical Gift Act. Death means either irreversible cessation of circulatory and respiratory functions or irreversible cessation of all functions of the entire brain, including the brain stem. I specifically donate:
My entire body; or
The following body organs or parts:
( ) lungs, ( ) liver, ( ) pancreas,
( ) heart, ( ) kidneys, ( ) brain,
( ) skin, ( ) bones/marrow,
( ) bloods/fluids, ( ) tissue,
( ) arteries, ( ) eyes/cornea/lens,
( ) glands, ( ) other __________

__________. __________ (initials)

IV. Conflicting Provisions

I understand that if I have completed both a living will and have appointed a health care proxy, and if there is a conflict between my health care proxy's decision and my living will, my living will shall take precedence unless I indicate otherwise.
__________. __________ 
(initials)

V. General Provisions

a. I understand that if I have been diagnosed as pregnant and that diagnosis is known to my attending physician, this advance directive shall have no force or effect during the course of my pregnancy.
b. In the absence of my ability to give directions regarding the use of life-sustaining procedures, it is my intention that this advance directive shall be honored by my family and physicians as the final expression of my legal right to refuse medical or surgical treatment including, but not limited to, the administration of any life-sustaining procedures, and I accept the consequences of such refusal.
c. This advance directive shall be in effect until it is revoked.
d. I understand that I may revoke this advance directive at any time.
e. I understand and agree that if I have any prior directives, and if I sign this advance directive, my prior directives are revoked.
f. I understand the full importance of this advance directive and I am emotionally and mentally competent to make this advance directive.
Signed this __________ day of __________, 20 __________.
__________ 
(Signature)
__________ 
City, County and State of Residence
This advance directive was signed in my presence.
__________ 
(Signature of Witness)
__________ 
(Address)
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