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I. INTRODUCTION
Why Engage in Long-Term Planning?

There are currently 35 million people over the age of 65, and that number expected to increase to 80 million by the year 2050.
  More and more people are seeking advice from their attorneys and financial advisors on how to plan for their future.  As people begin to age, they become increasingly concerned with how to plan for the future care of themselves and their loved ones.   They are faced with questions of how to meet their personal financial and health care needs while also providing for their spouses and heirs after death.  As the baby boom generation gets older, meeting the needs of the elderly will become more of an issue.  It is apparent that there is a growing need for lawyers who are adequately prepared to educate and advise clients on lifetime planning options and implications.

The costs associated with long-term care can be shocking.  The national average of nursing home care in 1997 was more than $46,000 a year.
  Although the average cost is less in Oklahoma, costs can still reach amounts of up to $30,000 a year.  In-home skilled nursing care can average around $19,000 per year if you are visited by a nurse for two hours each visit, three times a week.
  You can expect to pay around $10,000 per year if you receive personal care from a home health aid for two hours each day, three times a week.
  What many people do not realize is that in order to adequately fund these costs, long-term planning choices should be made earlier in life.  Whether a person decides to self-finance their future, invest in long-term care insurance, or rely on Medicaid, clients should be encouraged to prepare as early as possible to minimize stress when faced with the actual need for long-term care.  

Being up to date on elder law issues, including long-term care, is a great way to help meet your clients’ overall needs.  The elderly population is continually growing.  The fact is that everyone ages and at some point will have to face end-of-life decisions including what their legal rights and opportunities are as they age.  Although much of long-term care planning should involve a financial advisor or accountant, attorneys too should be able to answer their aging clients’ questions concerning long-term care issues.  In fact, attorneys and financial advisors should be encouraged to work together to provide their clients with tailored plans to meet their aging and financial needs.

What is Long-Term Care?


It is estimated that over half of people over age 85 and one in five people over the age of 65 need assistance with day-to-day activities. 
  Long-term care is needed when a person becomes unable to assist themselves or becomes ill with limited progress.  According to the Oklahoma Insurance Department, long term care is care that “helps one maintain his or her level of functioning, as opposed to improving or correcting a medical condition.”
  The purpose of long-term care is to assist people with the loss of their daily functions.  This care can range from a very short period to care lasting the rest of a lifetime.  Long-term care often includes home health care, nursing home care, skilled nursing care, respite care, hospice care, adult day care, and assisted living facilities.

There are various ways that one can plan for the costs of their long-term care.  Many people mistakenly believe that their long-term care needs can be met solely with Medicare or their current health insurance.  These people are sadly disappointed when they end up paying for their needs out of their own pockets.  Misconceptions about long-term care can lead to a devastating impact on one’s life savings.  With an adequate amount of planning and education, long-term care can be provided without draining personal life savings or the life savings of a loved one.        

II. SELF-PAY, MEDICARE & MEDICAID FUNDING OPTIONS

Self- Pay

There are several different funding options for elderly in need of long-term care.  One of the least glamorous of these options is self-pay.  As previously stated, many people believe that Medicare, Medicaid or their private health insurance will be the financial providers of their long-term care needs.  In actuality, none of these can be relied on as the sole provider of an elderly person’s long-term care.  This realization can lead to out-of-pocket expense for care that may drain a person’s life savings.  

Although, some unexpectedly use their own finances to pay for long-term care, others plan to provide for themselves in the future purposely through self-finance.  By preparing for future elder needs early enough, long-term care can be financed without government assistance while also providing heirs after a client’s death.  Consultation with an elder law attorney and tax advisor is encouraged to determine what self-financing options are available for clients.   

Medicare

“Medicare will cover the cost of my long-term care needs.”  This is one of the biggest misconceptions of elder planning.  The bottom line is that Medicare does pay for some things but it is far from paying for all things.  Once you qualify for Medicare coverage (qualification is usually based on work experience), Medicare Part A will pay for hospital stays and skilled nursing care.  The Medicare hospital coverage includes a one time deductible amount at the beginning of each benefit period. ($840 in 2003)
   For the first 60 days of inpatient hospital care, Medicare will pay for the full stay.  Beyond day 60, Medicare will only pay part of the stay with co-insurance expected to pick up the remaining cost (in 2003 this was $210 per day).
  Medicare will not pay anything past day 90 of a hospital stay unless the beneficiary uses what are called “life-time reserve days.”  Lifetime reserve days are 60 additional days that can be used only one time and are not reset for each new hospital stay.  In 2003, the remaining amount that would need to be picked up by a co-insurance or self-pay for lifetime reserve days is $420 per day.
   

Medicare Part B will cover certain medical care received “as an outpatient or at home and physicians’ charges.”
  Under Part B, the patient will have to pay an out-of-pocket annual deductible of $100.  The deductible goes to pay for the first $100 of cost covered by Part B.  After this deductible is met, then Medicare Part B will pay 80 percent of your costs with the remaining 20 percent paid either out-of-pocket or by a co-insurance.
  

Skilled Nursing Care is usually needed “for medical conditions that require care by medical personnel such as registered nurses or professional therapists.”
  In order for to Medicare to pay for a skilled nursing facility stay, the patient must have a 3 day hospital stay prior to entering the skilled facility or enter a skilled facility within 30 days after leaving the hospital.  For the first 20 days in the facility, Medicare will pay all of the costs but this coverage changes on the 21st day.  For days 21 through 100 a co-insurance payment is required to pay the remaining balance that Medicare does not pay.  In 2003, this amount uncovered by Medicare is $105 per day.
  After day 100, Medicare will pay nothing and the patient will be expected to pick up the bill.  

Surprising to some, Medicare does not pay for “intermediate” or “custodial” care.  This is care provided in facilities such as nursing home or assisting living facilities.  The costs of these facilities are expected to be provided by the resident whether that be through self-pay, Medicaid, or long-term care insurance. 

Medicaid

Medicaid is a public welfare program for the poor. This is another method that is often used to fund long-term care.  It is “the largest source of funding for medical and health-related services for America’s poorest people.”
  Once someone is qualified for Medicaid coverage the program will pay for nursing home care but many people who need long-term care do not qualify for Medicaid.  Eligibility for Medicaid depends age, disability, monthly income and assets.  If a client desires to apply for Medicaid, they may be able to protect some of their assets.  To determine if a client is qualified for Medicaid and the rules for asset protection, contact your local Medicaid office.
  Remember, it is important to inquire as to whether your client sees Medicaid as a future option.  Although two-thirds of nursing home residents in the United States use Medicaid funding, 
 many people prefer to not have to resort to Medicaid.  By having to spend down assets to qualify for Medicaid, it is likely that there will be nothing left to pass on to heirs. 

III. LONG-TERM CARE INSURANCE

What is Long-Term Care Insurance? 

As previously established, Medicare and Medicaid only provide limited long-term care coverage.  Long-term care insurance is another option to help supplement the costs of care.  This insurance was initially developed to cover the cost of nursing home care but has since developed into a wide range of coverage options.
  Private insurance policies covering long-term care can be bought to pay for skilled nursing care, home health care, and nursing home care; and sometimes policies can even include assisted living facilities, hospice care, and respite care.    
Is Long-Term Care Insurance the Right Choice for Your Client?

Long-term care insurance may not be suited for everyone so it is important to assess your client’s needs and determine if it is the best option for your client’s future.  Determining if your client qualifies for or needs a long-term care insurance policy will depend on many factors including their age, health status, overall retirement goals, income, and assets.
  Being able to afford the premiums of insurance is another important consideration.  It may not be possible for someone to afford their premiums on their monthly income especially if their only income is Social Security.  Annual premiums on a long-term care policy for someone age 65 averages around $2,000. 
  On the other hand, this may be a great option for someone who has significant income and assets and wants to protect those income and assets.  Often, clients are most concerned with planning a support system for themselves so as to not burden family members with the responsibility of caring for them.  Long-term care insurance can be a successful tool to plan and finance the type of care your client prefers in the future. 

What is the Coverage?

Long-term care coverage varies from policy to policy but typically coverage can include nursing home care, home health care, respite care, hospice care, personal home care, assisted living facilities, adult day care centers, and sometimes services in other community facilities.
  When determining what a policy covers it is important to determine what facilities are covered.  Some policies only pay for certain facilities, such as a state-licensed nursing facility.
  As an attorney assisting a client, you should always check to see if the policy discloses which facilities are covered.  Always compare the different services and facilities covered by each policy in order to help your client determine which policy is a good fit for her lifestyle.  

It is also important to note that not all medical conditions are covered by long-term care policies.  Many policies do not pay benefits for “mental and nervous disorders or disease, other then Alzheimer’s disease, alcoholism and drug addiction, illness caused by an act of war, treatment already paid for by the government, or attempted suicide or intentionally self-inflicted injuries.”
  Coverage for Alzheimer’s disease can not be excluded in Oklahoma.

There are also financial limitations to coverage under long-term care insurance.  A policy may pay and cost different amounts depending on the services that are provided and the length of those services.  There are maximum policy benefit limits that may limit the total number of benefits paid over the term of the policy.  The client must choose if they prefer a longer or shorter benefit period.  The longer the period, the higher the premiums are going to be.
     

How Can Your Client Qualify?

The health status of a client plays an important role in determining if long-term care insurance is a viable option.  Most insurance companies have extensive underwriting requirements that may disqualify your client, although each company varies in their standards.  Before a policy is issued, insurance companies will inquire into your client’s health status which may include examination of medical records, questionnaires, and a report from your client’s physician.
  

If there are pre-existing conditions such as Parkinson’s disease, coverage may be denied.  Sometimes a policy will be issued but with the stipulation that the pre-existing condition is excluded from coverage.
  Pre-existing conditions are typically health conditions that “one seeks advice or treatment or had symptoms within a certain period of time before the policy went into effect.”
  Always check policies to determine what is considered a pre-existing condition and answer all health questionnaires truthfully.  If health history is not provided truthfully, a policy may be cancelled especially if it is discovered that a pre-existing condition existed.
  In Oklahoma, the pre-existing period is six months preceding the policy’s effective date.
 

Once the client has been accepted for a long-term care policy, insurance companies generally use activities of daily living to determine when you are eligible for benefits.  Activities of daily living most often include bathing, dressing, continence, toileting, eating, and transferring (moving in and out of a chair, bed or wheelchair).
  Most policies pay benefits when the client cannot perform a certain number of activities of daily living.
  These activities often vary in definition so be sure to check each policy’s activities of daily living list and their interpretation of what each means.  In Oklahoma, if a claim under a qualified long-term care insurance contract is denied, the issuer must provide a written explanation of the reasons for the denial and make available all information directly related to such denial within 60 days of the date of a written request by the policyholder or certificate holder, or a representative thereof.

Is There Group Insurance?

Long-term care insurance is increasingly being bought on a group basis.
  This benefit is available to a variety of groups including non-profit organizations, membership organizations, large employers, and health maintenance organizations.  Employers are offering this benefit to their employees; and often retirees, spouses, parents, and parents-in-law are allowed to apply for the coverage.
  Of course, there is a medical screening process and the premiums must be paid for.  

What Are the Tax Implications and Advantages?

The Health Insurance Portability and Accountability Act of 1996 (HIPAA) offers tax advantages for some long-term care insurance policies. There are “tax-qualified” long-term care insurance policies and “non-tax-qualified” policies.
  A tax-qualified policy offers tax advantages.  If you itemize your deductions, you may be able to deduct part or all of the premium you pay for the policy.
  These premiums can be added to your deductible medical expenses for deductions from your income in excess of 7.5 percent of adjusted gross income up to a maximum amount adjusted for inflation.
  Your age at the end of each tax year determines the maximum amount that you can add to your other deductible medical expenses.
  Benefits paid from a qualified long-term care insurance policy are generally not taxable as income while benefits from a non-qualified policy may be taxable as income.
  In order for a policy to be tax-qualified, it must meet the federal standards that the policy “must be labelled as tax-qualified, must be guaranteed renewable, include a number of consumer protection provisions, cover only qualified long-term care services, and generally can provide only limited cash surrender values.”
  Policies that were sold before January 1, 1997 are “grandfathered” as tax-qualified even if they do not meet the current standards of being a tax-qualified policy.
 

To trigger benefits under tax-qualified policies, you need to be chronically ill, that is “you are expected to be unable to do at least two activities of daily living without substantial assistance form another person for at least 90 days.”
  If you are cognitively impaired, you may qualify as chronically ill if you require substantial supervision.

IV. CONCLUSION

Long-term care planning takes much time, patience and consideration.  The client’s overall needs must be thoroughly assessed.  It may be a good idea to use cash flow projections to determine which long-term care options are best financially for your client. The sooner your client plans for her aging needs, the better.  With long-term care insurance, the costs of premiums increase with age.  But even at an older age, the cost of premiums are almost assuredly less than the costs of paying for long-term care directly out of pocket.  For these reasons, it is beneficial to project what your client’s income will be in the future and how much their anticipated expenses will be.  Again, everyone ages at some point, therefore it can beneficial for a lawyer to be prepared to respond to their client’s elder planning issues.  If interested in obtaining more information on the elder law issues the following websites will be helpful:

· A Shopper’s Guide to Long-Term Care Insurance. Click On:  http://www.naic.org/insprod/catalog_pub_consumer.htm#ltc_guide
· American Council of Life Insurance.  Click On:  http://www.acli.com
· Oklahoma Health Care Authority. Click On: http://www.ohca.state.ok.us
· Centers for Medicare and Medicaid Services. Click On:  http://cms.hhs.gov
· Administration on Aging. Click On: www.aoa.gov
· Eldercare Locator. Click On:  www.eldercare.gov
· Oklahoma Bar Association Senior Citizens Handbook. Click On: http://www.okbar.org/members/younglawyers/srhandbk.htm#17p
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