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I.   Introduction

Powers of attorney are very common and widely used documents in the area of elder law.  The requirements for a power of attorney vary from state to state, even though there is a Uniform Power of Attorney Act that was promulgated by the National Conference of Commissioners on Uniform State Laws.
  Oklahoma has passed its own version of the Uniform Durable Power of Attorney Act, with its own special modifications.  While this statute, found at title 58 Oklahoma Statutes Annotated Chapter 17A, lays the groundwork for durable powers of attorney in Oklahoma, there are actually three types of powers of attorney within the Oklahoma Statutes.  These three different documents: Durable Power of Attorney,
 Statutory Form Power of Attorney,
 and Supervised Power of Attorney,
 will each be examined and explained separately.

II.   Durable Power of Attorney

The statutory provisions for the durable powers of attorney are found in Title 58 Chapter 17A of the Oklahoma Statutes, in Sections 1071 through 1077.  This type of power of attorney is the most commonly used, and the broadest in its range of applicability.  The durable power of attorney, as provided in the statute, can be used to create an agency relationship between a person, the principal, and her agent or attorney-in-fact.  This document has the ability to allow the attorney-in-fact to act in almost a guardianship capacity, and is subject to very few limitations.  

A .   Two Classifications

Durable powers of attorney are generally broken down into two distinct classifications: durable power of attorney for healthcare and durable power of attorney for financial matters.  The durable power of attorney for healthcare is often termed a Healthcare Proxy, and will not be discussed in depth here.  These two classifications of powers can be delegated individually in separate documents; however, they may also be combined into one writing, and executed together saving time and money.

B.   Scope

A durable power of attorney for financial matters can be given for broad or narrow management of a principal’s estate as needed, such as to grant powers to deal with all aspects of the principal’s estate or deal only with a principal’s stamp collection, respectively.  Some of the common powers that are granted in this area are powers to: collect, enforce, manage assets and claims; see to the operation of the principals business; deal with personal property; deal with real property; establish, fund, amend, and revoke trusts; execute disclaimers; and deal with securities and brokerage accounts.
  Additionally, a durable power of attorney may grant the attorney-in-fact power to engage in estate planning, make gifts, deal with tax matters or deal with pension plans and retirement accounts.  These powers can be defined narrowly, so as to limit the power, or broadly, so as to give the attorney-in-fact great discretion in the execution of the power.

The durable power of attorney can empower the attorney-in-fact to make a wide range of decisions for the principal; however, there are a few powers that cannot be given to the agent.  The powers of the attorney-in-fact cannot include the power to:  commence divorce proceedings for the principal; commit the principal to marriage; make a will for the principal; adopt a child in the principal’s name; vote on the principals’ behalf; or exercise the principal’s powers as trustee, guardian, executor, custodian, or agent.
  Additionally there may be problems with the attorney-in-fact creating a living will, advance healthcare directive, do not resuscitate order (DNR), or other authorization relating to life-sustaining treatment decisions.
  Dealing with the Social Security Administration and certain other governmental agencies could also prove to be problematic.
  With these exceptions virtually all other powers can be relinquished by the principal to the attorney-in-fact.  

C.   Requirements for Execution

Oklahoma has some specific statutory requirements for the execution of durable powers of attorney.  They must be signed at the end of the document by the principal.
  If the principal is unable to sign her own name, some other person may sign it for the principal, if done in the principal’s presence and at the principal’s direction.
  The principal must sign in the presence of two witnesses and a notary public.
  These two witnesses must also sign a statutorily prescribed affidavit, attesting that the principal signed the power of attorney in their presence, and that they are qualified witnesses.  In order to be a qualified witness, the witnesses must be: at least 18 years old; unrelated to the principal by blood or marriage; not being appointed as the attorney-in-fact or a successor attorney-in-fact; and unrelated to the proposed attorney-in-fact by blood or marriage.
  The notary public must acknowledge the execution using the statutorily prescribed form.  There is an additional requirement for the power of attorney document to be qualified as “durable,” meaning the power will last beyond the determination of incapacity or disability of the principal, which it would not at common law.
  The power of attorney must contain language illustrating the intent of the principal that the powers vested in the attorney-in-fact shall be exercisable despite the principal’s later disability or incapacity and without regard to the lapse of time since its execution, unless the durable power of attorney specifically states a time of termination.

D.   Considerations

Durable powers of attorney are effective immediately upon execution, unless otherwise stated within the document.
  They may be made to become effective upon a date later than their execution, such as a specific date, or the occurrence of an event (i.e. the determination of incapacity).   A durable power of attorney that does not become immediately effective is termed a “springing” durable power of attorney, because it springs into action at some future time.


Several provisions may be included within a durable power of attorney that will direct a court of the principal’s wishes in some regards.  There may be included a provision declaring a preference for a particular person to serve as guardian or conservator, in the event that a court feels one is needed.
  There may, and probably should, be a provision appointing a successor attorney-in-fact, should one die or be unwilling or unable to serve in the position.

Another point to consider when drafting a durable power of attorney is that there does not have to be only one attorney-in-fact.  There can be multiple durable powers of attorney covering specific items and naming a different attorney-in-fact for each, or there can be multiple attorneys-in-fact designated to work together as co-attorneys-in-fact.
  With this later option several questions should be considered: are the attorneys-in-fact to act separately or together; will their authority overlap, and if so how will conflicting directions be resolved; must they agree on a course of action; how will a tie vote be broken; will they be able to meet easily if they must agree before taking action; can they work together without creating excessive conflict; etc.  There are benefits and detriments to the appointment of co-attorney-in-fact.  One great benefit is that there will be a deterrence of abuse, because they can watch each other to ensure against any misbehavior.

Furthermore, if the spouse of the principal is designated as the attorney-in-fact for the principal, it is important to include a provision for what will happen in the event of a separation or divorce proceeding.  Without an express provision the ex-spouse would be obligated to continue on as the attorney-in-fact.  Oklahoma law is silent as to what would happen in this type of situation, and while there are no court cases on the subject, it is opined that a court will not allow an ex-spouse to continue as attorney-in-fact.

As is shown, this type of power of attorney covers a very broad area and can be very effective when properly used.  With this type of power of attorney, an attorney should be consulted to draft the document, so it can comply with the statutory guidelines, and to help in defining the scope of the powers created.

III.   Statutory Form Power Of Attorney

The Oklahoma Legislature decided that there should be a way for powers of attorney to be more expansive in their use, and that there should be a way for individuals to create a power of attorney without the assistance of an attorney.
  That goal in mind, they enacted the Oklahoma Uniform Statutory Form Power of Attorney Act found in Title 15, Chapter 24, Sections 1001 through 1020 of the Oklahoma Statutes Annotated.  This Act creates a form that anyone can copy and fill in, creating a power of attorney for financial purposes.  

A. Scope

This form differs in several respects from the general durable power of attorney.  First, the form is included in the statute itself.
  Each power listed on the form, of which there are thirteen, are specifically created by statute, and the scope of each power is expressly provided in an individual section of the statute.  The form also allows for other powers not specifically set out by the statute to be inserted, with the exception of powers over healthcare or medical decisions.  The powers listed may also be limited or specific provisions eliminated, but any alterations must be spelled out specifically and in sufficient detail to be valid.  It is vitally important to note that this form CANNOT be used for healthcare or medical decisions of any kind.
  

B.   Requirements for Execution

There are fewer procedural requirements to meet in order to execute the statutory form power of attorney.  While the major requirement is that the form must be used, or the form used must be in substantial compliance with the form used, the document does not need to be witnessed.
  The principal will designate which of the powers they want to give to the attorney-in-fact by initialing beside the specific power; however, if the principal wants to empower the attorney-in-fact with all of the powers listed, he or she may initial on a fourteenth blank, which states that all of the powers will be given.
  A notary public is required to acknowledge the signature of the principal.  


The statutory form power of attorney is presumptively durable unless the clause for durability is stricken, and doing so will make the power of attorney terminate upon determination of incapacity or disability.
 The power of attorney will also become effective immediately upon execution, unless a clause is inserted in it to provide for a springing action upon a specific event or date. 

C.  Considerations

Some powers that are commonly included in a power of attorney are not listed on the form, such as the power to make or revoke a trust, or the power to make gifts.  Careful reading of the statute is required to ensure that only the powers intended to be given are, in fact, transferred to the agent.
  The form also does not provide a clause for naming successor agents. While the form makes no reference to successor agents being an option, such a clause may be added to the form prior to execution.

The statutory form power of attorney is a great tool for individuals to make plans for their future needs, and it can be very effective if properly researched by the principal, and all the appropriate provisions are included.  

IV.   Supervised Power Of Attorney

The supervised power of attorney is a unique provision that is controlled exclusively by one statutory section found in Oklahoma Statutes Title 58, Chapter 17, Section 1063.  This provides for a power of attorney which is essentially supervised by the court, adding to the traditional power of attorney some guardianship-like elements.  

A.   Scope

The supervised power of attorney is very narrowly defined by the statute so as only to encompass the care, custody and management of the principal’s estate.
  There is no room for expansion from this definition.  This type of power is used in very limited circumstances; usually only when the principal has no one they trust fully, but needs an attorney-in-fact to handle the principal’s affairs and does not want a guardian appointed.

B.   Requirements for Execution

The statute declares that the process must be initiated by the person for whom the power is sought.  Additionally the statute states the supervised power of attorney should be a document separate and distinct from any other document, however, there is not a form provided in the statute.   The only direction provided is that the language in the document must be limited to that of the statute in section (B)
, and that the execution need not be witnessed.  The power of attorney will not become effective until approved by the court.  

The requirements for court approval are more directive.  Before approved by the court, notice of the petition must be published in a newspaper, which is authorized to publish legal notices, at least once.
  Notice of the hearing must also be mailed to each heir-at-law of the principal.
  Both the notice to the heirs-at-law and in the newspaper must be done at least ten days prior to the hearing.
  At the hearing, the court will use a best-interest test to determine whether or not to approve the power of attorney.
  If approved the attorney-in-fact must be bonded, in the same fashion as a guardian for incapacitated persons.
 

Once approved the court’s involvement is not over.  The court must hold an annual meeting, at which the attorney-in-fact is required to produce an accounting of the estate for the court’s review.
  The court must further, hold a hearing at which the annual accounting will be approved.  This hearing must have the same notice provisions as the original hearing to approve the power of attorney.

C.   Considerations

A major difference between a general durable power of attorney and a supervised power of attorney is that, once approved, the principal does not have the power to enter into any contract creating an obligation against the principal’s estate except for necessities.
   Another difference is that the attorney-in-fact must comply with the guardianship rules in regard to the care, custody, and management of the principal’s estate.
  While this lends itself to looking like a guardianship, it is not.  The attorney-in-fact has powers only over the principal’s care, custody, and management of the principal’s estate; whereas a guardianship needs not have these limits.

This is a very restrictive power of attorney which should probably only be used in very specific circumstances.  It has the ability to be helpful, and may be less restrictive than a full guardianship, while more restrictive on the principal than the power of attorney for financial purposes.

V.   Termination of the Power Of Attorney

A. Durable or Statutory Form Powers of Attorney

Termination of a power of attorney can happen in several different ways.  All powers of attorney terminate at the death of the principal;
 however, the power of attorney may terminate prior to death in a few circumstances.  The principal may specify in the power of attorney document an event which will result in termination.  The power of attorney may terminate upon written revocation by the principal; this revocation must be executed in the same manner as the original power of attorney.  If a guardian, conservator, or any other fiduciary is appointed by the court and charged with the management of all of the principal’s property, that person has the same powers to revoke or amend the power of attorney as the principal would have if not incapacitated or disabled.

B. Supervised Powers Of Attorney

The exception to the above termination options is with regards to the supervised power of attorney.  In order to terminate the supervised power of attorney, the principal, any of the heirs-at-law, or the attorney-in-fact may apply for discharge of the supervised power of attorney.  Upon application, the court must hold a hearing, with the notice provisions like the other hearings for a supervised power of attorney, at which time the court will determine if the supervised power of attorney is still necessary.
  If the court terminates the power of attorney, the attorney-in-fact must make a final accounting to the court and turn over all of the principal’s property that might be in the attorney-in-fact possession as the court may direct.  What is important to note here is that the statute does not specifically state that the principal’s power to contract for themselves is restored, yet this would be a logical effect. 

VI.   Standards for Conduct

The only type of power of attorney that requires compliance with some set standard of conduct is the supervised power of attorney.  It requires that a holder of a supervised power of attorney “shall keep safe the estate of the person and shall perform diligently and in good faith as a prudent person would manage his own property, not with regard to speculation but with regard to conservation and growth.”

Neither the statutes creating the general durable power of attorney, nor the statute creating the statutory form power of attorney provide any guidance to the attorney-in-fact as to the standards of conduct that are expected of them.  This is a provision that could and should be incorporated into the power of attorney.  This provision could act as restrictive; but it should also give the attorney-in-fact guidance as to ethical problems that they may face, such as if the principal has allowed for self-dealing, how it should be handled, and to what extent it is allowed.  Questions to consider when drafting such a provision would be, may the attorney-in-fact: invest riskily; make loans to themselves, or to others; make gifts; etc.  Other questions to consider would be: what financial level should the estate maintain; and should the attorney-in-fact be able to delegate his authority to others.

Standards of conduct are vital and should be included in the power of attorney to help guide the attorney-in-fact in the execution of the duties they accept.  These provisions should also help to make the principal more secure in knowing that their wishes will be observed.

VII.   Portability

All 50 states have some form of durable power of attorney. While there is a uniform statute that the states can adopt, many, like Oklahoma, have put their own special touches on the statute.  Oklahoma’s statute is one of the most highly regulated with regard to creation and execution; therefore, a power created in Oklahoma will likely comply with the statutes for many other states.  Conversely, Oklahoma will honor only those powers of attorney that substantially comply with the statutory requirements for construction and execution in the Oklahoma code.  This fact may very well pose a problem considering the heightened standards that are placed on the creation of powers of attorney in Oklahoma.
  The most likely event is that the power of attorney will need to be redone and/or be approved by an Oklahoma court to remain in effect.

VIII.   Conclusion

Powers of attorney are now widely used in Oklahoma and many other states.  While an attorney is not required to create a valid power of attorney, by using the statutory form, it is strongly advised that an attorney be consulted, if for no other reason than to advise and insure whatever is created will serve the purposes expected.   Powers of attorney are wonderful instruments, if created and executed properly and in accordance with the principal’s desires.

Appendix

STATUTORY FORM FOR POWER OF ATTORNEY

A. The following statutory form of power of attorney is legally sufficient:

STATUTORY POWER OF ATTORNEY

NOTICE: THE POWERS GRANTED BY THIS DOCUMENT ARE BROAD AND SWEEPING. THEY ARE EXPLAINED IN THE UNIFORM STATUTORY FORM POWER OF ATTORNEY ACT. IF YOU HAVE ANY QUESTIONS ABOUT THESE POWERS, OBTAIN COMPETENT LEGAL ADVICE. THIS DOCUMENT DOES NOT AUTHORIZE ANYONE TO MAKE MEDICAL AND OTHER HEALTH-CARE DECISIONS FOR YOU. YOU MAY REVOKE THIS POWER OF ATTORNEY IF YOU LATER WISH TO DO SO.

I _____________ (insert your name and address) appoint ___________ (insert the name and address of the person appointed) as my agent (attorney-in-fact) to act for me in any lawful way with respect to the following initialed subjects:

TO GRANT ALL OF THE FOLLOWING POWERS, INITIAL THE LINE IN FRONT OF (N) AND IGNORE THE LINES IN FRONT OF THE OTHER POWERS.

TO GRANT ONE OR MORE, BUT FEWER THAN ALL, OF THE FOLLOWING POWERS, INITIAL THE LINE IN FRONT OF EACH POWER YOU ARE GRANTING.

TO WITHHOLD A POWER, DO NOT INITIAL THE LINE IN FRONT OF IT. YOU MAY, BUT NEED NOT, CROSS OUT EACH POWER WITHHELD.

INITIAL

_________ (A) Real property transactions.

_________ (B) Tangible personal property transactions.

_________ (C) Stock and bond transactions.

_________ (D) Commodity and option transactions.

_________ (E) Banking and other financial institution transactions.

_________ (F) Business operating transactions.

_________ (G) Insurance and annuity transactions.

_________ (H) Estate, trust, and other beneficiary transactions.

_________ (I) Claims and litigation.

_________ (J) Personal and family maintenance.

_________ (K) Benefits from Social Security, Medicare, Medicaid, or other governmental programs, or military service.

_________ (L) Retirement plan transactions.

_________ (M) Tax matters.

_________ (N) ALL OF THE POWERS LISTED ABOVE. YOU NEED NOT INITIAL ANY OTHER LINES IF YOU INITIAL LINE (N).

SPECIAL INSTRUCTIONS:

ON THE FOLLOWING LINES YOU MAY GIVE SPECIAL INSTRUCTIONS LIMITING OR EXTENDING THE POWERS GRANTED TO YOUR AGENT.

__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________ (Attach additional pages if needed.)

UNLESS YOU DIRECT OTHERWISE ABOVE, THIS POWER OF ATTORNEY IS EFFECTIVE IMMEDIATELY AND WILL CONTINUE UNTIL IT IS REVOKED.

This power of attorney will continue to be effective even though I become disabled, incapacitated, or incompetent.

STRIKE THE PRECEDING SENTENCE IF YOU DO NOT WANT THIS POWER OF ATTORNEY TO CONTINUE IF YOU BECOME DISABLED, INCAPACITATED, OR INCOMPETENT.

I agree that any third party who receives a copy of this document may act under it. Revocation of the power of attorney is not effective as to a third party until the third party learns of the revocation. I agree to indemnify the third party for any claims that arise against the third party because of reliance on this power of attorney.

	Signed this ________ day of ________, 19___
	 
	 

	 
	 
	______________________________
(Your Signature)

	 
	 
	______________________________
(Your Social Security Number)

	 
	 
	 

	State of ____________
	 
	 

	(County) of__________
	 
	 

	This document was acknowledged before me on
	 
	 

	_______________(Date)
	 
	by____________________________
(Name of principal)

	 
	 
	______________________________
(Signature of notarial officer)

	(Seal, if any)
	 
	______________________________
(Title and Rank)

	 
	 
	My commission expires: ___________


 

BY ACCEPTING OR ACTING UNDER THE APPOINTMENT, THE AGENT ASSUMES THE FIDUCIARY AND OTHER LEGAL RESPONSIBILITIES OF AN AGENT.

B. A statutory power of attorney is legally sufficient under this act, if the wording of the form complies substantially with subsection A of this section, the form is properly completed, and the signature of the principal is acknowledged.

C. If the line in front of (N) of the form under subsection A of this section is initialed, an initial on the line in front of any other power does not limit the powers granted by line (N).










































































































































































































�Available at, <� HYPERLINK "http://www.nccusl.org" ��www.nccusl.org�>.


� Okla. Stat. tit. 58 §§ 1071-1077 (2003).


� Okla. Stat. tit. 15 §§ 1001-1020 (2003).


� Okla. Stat. tit. 58 § 1063 (2003).


� Most of these powers were powers granted at common law and are usually boilerplate language inserted into the powers section of the Power Of Attorney.


� Okla. Stat. tit. 58 § 1072.1(A)(3) (2003).


� These powers have been found to be too personal to the individual to be able to be transferred. These powers may be executed by the attorney-in-fact, if they are expressly allowed for in the durable power of attorney, and comply with the provisions in the Oklahoma Rights of Terminally Ill or Persistently Unconscious Act, Okla. Stat tit. 63 § 3101 (2003); AARP Legal Services Network, Question #77: What are the benefits of a durable power of attorney? (Oct. 23, 2003) available at  <� HYPERLINK "http://www.povertylaw.org/legalresearch/hotline/faqs/oklahoma/faqattyok/a77OK.html" ��www.povertylaw.org/legalresearch/hotline/faqs/oklahoma/faqattyok/a77OK.html� >.


� Okla. Stat. tit. 58 § 1072.1(B)(1)(a) (2003).


� The Social Security Administration will only allow the beneficiary in their own right, or a “representative payee” to receive benefits of the beneficiary.  This representative payee must be appointed by the Social Security Administration, and such appointment will only be made if the administration feels that it is in the best interest of the payee to do so.  42 U.S.C. § 1383; 20 CFR §§ 404.2001 et seq. and 416.601 et seq.  


� Okla. Stat. tit. 58 § 1072.2(A) (2003).


� Okla. Stat. tit. 58 § 1072.2(A)(1) (2003).


� Id.


� Okla. Stat. tit. 58 § 1072.2(A)(2)(a)-(c) (2003).


� Okla. Stat. tit. 58 § 1072 (2003).


� Id.


� Okla. Stat. tit. 58 §§ 1072, 1072.1(A)(2) (2003).


� Okla. Stat. tit. 58 § 1074(B) (2003); 1 Okla. Prob. Law & Prac. § 28.23 (3d ed.).


� 6A Vernon’s Okla. Forms 2d, Estate Planning § 2.2.


� Lee M. Holmes, Power Of Attorney “Watch Dog”, (November 1994) available at <� HYPERLINK "http://medicaidoklahoma.com/articles/ " ��http://medicaidoklahoma.com/articles/� >.


� Available at <� HYPERLINK "http://www.seniorsite.com/" ��http://www.seniorsite.com/�>.


� 1 Okla. Prob. Law & Prac. § 28.23 (3d ed.).


� Form is found within the statute: Okla. Stat. tit. 15 § 1003 (2003), and is also available on various web sites: <� HYPERLINK "http://www.ilrg.com/forms/states/ok-powerofattorney.html" ��www.ilrg.com/forms/states/ok-powerofattorney.html�>; <� HYPERLINK "http://www.oscn.net/applications/oscn/index.asp?ftdb=STOKST15&level=1" ��www.oscn.net/applications/oscn/index.asp?ftdb=STOKST15&level=1�>; <� HYPERLINK "http://www.uslegalforms.com/powerofattorney/oklahomapoa.htm" ��www.uslegalforms.com/powerofattorney/oklahomapoa.htm�>; <� HYPERLINK "http://www.finance.cch.com/tools/poaforms_m.asp" ��www.finance.cch.com/tools/poaforms_m.asp�>; the form is also included in the appendix.  


� Okla. Stat. tit. 15 § 1003 (2003).


� Okla. Stat. tit. 15 §§ 1002, 1003(B) (2003) 


� Okla. Stat. tit. 15 § 1003(C) (2003).


� Okla. Stat. tit. 15 § 1004 (2003).


� Okla. Stat. tit. 15 § 1003 (2003). Each power that can be invoked by reference has a specific statutory provision. Okla. Stat. tit. 15 §§ 1006-1018: real property transactions [§1006]; tangible personal property transactions [§1007]; stock and bond transactions [§1008]; commodity and option transactions [§1009]; banking and other financial institution transactions [§1010]; business operating transactions [§1011]; insurance and annuity transactions [§1012]; estate, trust, and other beneficiary transactions [§1013]; claims and litigations [§1014]; personal and family maintenance [§1015]; benefits from governmental programs [§1016]; retirement plan transactions [§1017]; and tax matters [§1018].


� Okla. Stat. tit. 58 § 1063(B) (2003).


� Id.


� Okla. Stat. tit. 58 § 1063(C)(1) (2003).


� Okla. Stat. tit. 58 § 1063(C)(2) (2003).


� Okla. Stat. tit. 58 § 1063(C) (2003).


� Okla. Stat. tit. 58 § 1063(C) (2003).


� Okla. Stat. tit. 58 § 1063(D) (2003).


� Okla. Stat. tit. 58 § 1063(F) (2003).


� Okla. Stat. tit. 58 § 1063(E) (2003).


� Okla. Stat. tit. 58 § 1063(H) (2003).


� Okla. Stat. tit. 58 § 1075(A) (2003).


� Okla. Stat. tit. 58 § 1074(A) (2003); Glennis M. Couchman, A Matter of Choice: Durable Power of Attorney (1992), available at <� HYPERLINK "http://agecon.uwyo.edu/RiskMgt/legalrisk/AmatterofChoiceDurablePOApdf.pdf " ��http://agecon.uwyo.edu/RiskMgt/legalrisk/AmatterofChoiceDurablePOApdf.pdf� >.


� Okla. Stat. tit. 58 § 1063(I) (2003).


� Okla. Stat. tit. 58 § 1063(J) (2003).


� Okla. Stat. tit. 58 § 1072.2(E) (2003).
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