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Each year tax collectors and circuit court clerks across the state conduct tax deed sales to collect unpaid ad valorem real
property taxes. Occasionally, successful bidders at these sales acquire tax deeds to valuable properties worth far more than
the taxes owed against them. But some of these fortunate purchasers may be in for a rude surprise if the notice of sale failed
to actually reach the former owners of the property. Two recent decisions applying due process protection to tax deed sales
have imposed more stringent notice requirements than have prevailed in prior years,1 tilting the playing field to the advantage
of property owners challenging tax deed sales due to a lack of notice.
Notice of Tax Deed Sales
Under Florida law, a parcel of real property becomes eligible for a tax deed sale when ad valorem property taxes become
more than two years past due. The Florida Statutes divide responsibility for giving notice of tax deed sales between a
county’s tax collector, who must identify the persons entitled to notice, and the clerk of the circuit court, who sends the
notices.2 The tax collector must search the county’s official real estate records to identify legal title holders of record,
mortgagees, and other persons who are entitled to receive notice that their property is about to be sold for unpaid taxes.3 The
tax collector must also review the property appraiser’s latest assessment roll to identify the person to whom the property in
question was last assessed, who is also entitled to notice.4
Once the tax collector determines who is entitled to notice, he or she must prepare a statement identifying those persons and
their addresses, then deliver the statement to the clerk of the circuit court.5 The clerk must send notice of the upcoming tax
deed sale by certified mail return receipt requested to each of the persons listed on the tax collector’s statement.6
In the past, Florida courts routinely upheld tax deed sales despite challenges brought by property owners who never actually
received notices mailed by the clerk. If the tax collector prepared the required statements and the clerk mailed notice to the
persons so identified, courts upheld the sale, even if the notices were misdirected due to errors by the tax collector or were
sent to outdated addresses still reflected on the property appraiser’s rolls.7 In these cases, the courts focused on the fairness of
the statutory scheme generally and upon the information available to the clerk at the beginning of the process. Courts also
made frequent reference to the duty imposed on every property owner to know that his or her property is subject to ad
valorem taxes that become due and payable each year, as additional support for upholding sales where notice had failed to
reach the property owner.
In fact, courts upheld tax deed sales even when the clerk received returns from the postal service clearly stating *46 that the
notice had failed to reach the property owner who was about to lose his or her property.8 Thus, even when the clerk
conducting the sale was fully aware the notice had failed to reach the property owner, courts upheld the sales, holding that the
notice satisfied the Florida statute and also met the basic requirement of due process that notice be “reasonably calculated,
under all the circumstances, to apprise interested parties of the pendency of the action.”9
When Notice of Sale Is Returned Undelivered
A property owner’s prospects for overturning a tax deed sale due to lack of notice improved dramatically in 2006, however,
with the Supreme Court’s decision in Jones v. Flowers, 547 U.S. 220 (2006). There, the court squarely rejected the premise
that merely sending notice of a tax deed sale satisfied due process if that notice is returned undelivered before the sale
occurs.10
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Faced with a property owner’s challenge to an Arkansas tax sale, the court granted certiorari to determine “whether the due
process clause requires the government to take additional steps to notify a property owner when notice of a tax sale is
returned undelivered.”11 The court explained it had upheld the sufficiency of failed notices in the past because the notices had
been “reasonably calculated to reach the intended recipient” when sent.
In each of the cases, the government attempted to provide notice and heard nothing back indicating that anything had gone
awry .... But [the court had] never addressed whether due process entails further responsibility when the government becomes
aware prior to the taking that its attempt at notice has failed.12
Although the court acknowledged that states are not required to establish a notice procedure that provides for return receipts,
the court determined that if return receipts were used, and a “mailed notice of a tax sale is returned unclaimed, the state must
take additional reasonable steps to attempt to provide notice to the property owner before selling his property, if it is
practicable to do so.”13
The court also considered and rejected arguments that the sale should be upheld because 1) the taxpayer had provided the
address to which the notice had been mailed; 2) it was up to the taxpayer to keep his or her address updated; and 3) the
taxpayer was charged with notice that his or her property was subject to taking if he or she failed to pay taxes. While the
court agreed that the taxpayer had each of these duties, the court determined that “none of these contentions relieves the state
of its constitutional obligation to provide adequate notices.”14 Although the court declined to specify what “additional
reasonable steps” are required, several appellate courts have suggested additional public records searches may be necessary
when a taxing authority receives a return receipt showing that delivery of a notice of sale has failed.15
Unique Circumstances May Require Additional Action
The Florida Supreme Court has also signaled the need for a more rigorous review of the sufficiency of tax deed sale notices,
beginning with the decision of Delta Property Management, Inc. v. Profile Investments, Inc., 875 So. 2d 433 (Fla. 2004).
There, the court reversed a summary judgment upholding a tax deed sale for further proceedings, because the notice mailed to
the property owner may have relied on an outdated address taken from an old assessment roll rather than from the latest
available assessment roll as required by F.S. §197.502(4)(a). The court also announced that henceforth, merely complying
with the statutory notice procedure may not always satisfy due process, stating: “While the clerk should use the tax
collector’s statement when preparing the tax sale notices, circumstances may warrant some additional action by the clerk
....”16
In addition, following the decision in Jones v. Flowers, the Florida Supreme Court elaborated further on the type of unique
circumstances the court had in mind that would require additional efforts by the clerk to give adequate notice of a tax deed
sale in Vosilla v. Rosado, 944 So. 2d 289 (Fla. 2006).17 In that case, the court considered an appeal of a tax deed sale in
which the property owners did not receive the statutory notice of sale, even though the property owners had taken reasonable
steps to keep both the tax collector and property appraiser apprised of their new address. In fact, the evidence presented at
trial established that the Rosados had given written notice of their new mailing address to both the tax collector and the clerk
of the circuit court, but neither official updated the property appraiser’s assessment rolls to show the new address.18 Thus,
when the tax collector received an application requiring him to conduct a tax deed sale, the tax collector prepared the
statement for notice using the old address, and the clerk mailed the notice to the old address.
Not surprisingly, the clerk received the return receipt back, which indicated that someone other than the Rosados had signed
for the notice.19 The clerk must also received a sheriff’s return of service, which expressly stated that the Rosados no longer
lived at the old address.20 Nevertheless the clerk proceeded with the tax deed sale of the Rosados’ property.
When the Rosados challenged the sale, the trial court upheld the sale, ruling the clerk was entitled to rely on the tax
collector’s statement, and even if the statement contained an old address, the sale complied with the statutory procedure.21
On appeal, the Fifth District reversed, and the Supreme Court affirmed the reversal, stating: “Due process requires that the
clerk look beyond the tax collector’s statement when there is reason to believe that the statement no longer reflects those who
are entitled to notice [citation omitted] or, ... no longer reflects the titleholder’s address.”22
The court reasoned further that:
The steps undertaken by the state when notifying a title holder of an impending tax deed sale of the titleholder’s property
must be reasonably calculated to reach the title holder under the totality of the circumstances. Such circumstances include
unique information about an intended recipient that might require the taxing authority to make efforts beyond these required
by the statutory scheme under ordinary circumstances.23
Since “the clerk knew or should have known that the notice was sent to the Rosados at an incorrect address,” *47 24 the court
concluded that the clerk must make additional efforts to give notice of the sale.
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Applying Due Process Standards to Florida Tax Deed Sales
Applying the due process standards announced in Flowers and Rosado to Florida tax deed sales dictates that clerks who learn
that a notice has been returned undelivered before a scheduled tax deed sale occurs must take additional reasonable steps to
give notice before selling a property, if it is practicable to do so. Simply putting return receipts in the file showing notice was
sent but not received may comply with the Florida statutory notice procedure, but it will not satisfy constitutional due process
requirements. Moreover, the ease and availability of electronic searches in this technological age militate strongly in favor of
requiring routine Internet searches for missing taxpayers and lien holders before selling off their property. Likewise, failed
notices based upon errors in the tax collector’s statement identifying incorrect persons or addresses will no longer protect tax
deed purchasers from having sales set aside. From now on, tax deed purchasers should expect to have to defend the clerk’s
failure to take additional steps to give notice of a tax deed sale when a notice is returned undelivered. Likewise tax deed
purchasers must be ready to prove that the clerk had no knowledge of unique circumstances about the property owner that
may have mandated special efforts beyond the statutory notice scheme. Otherwise tax deed purchases may have a very
difficult time hanging on to tax deed property whenever owners come to court to challenge the sufficiency of notices they
never received.
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